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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

PJM lntet·connection, L.L.C. Docket No. ER18- -000 ---

REQUEST OF PJM fNTERCONNECTION, L.L.C. 
FOR LlMITED TARJFF WAIVER 

Pursuant to Rul e 207(a)(5) of the Federal Energy Regulatory Commission ' s 

(" Commission") Rules of Practice and Procedure,1 PJM Interconnection, L.L.C. ("PJM") 

respectfull y requests a temporary, limited waiver of certain provis ions of its PJM Open 

Access Transmission Tariff ("Tariff'), including specifically Attachment DD-1 , and the 

parallel provisions in the Reli ability Assurance Agreement among Load Serving Entities 

in the PJM Region, Schedule 6, regarding the participation of certain Energy Efficiency 

Resources ("EER") in the Third Incremental Auction for the 2018/2019 Deli very Year, 

the Base Residual Aucrion2 ("BRA") for th e 2021/2022 Deli very Year, and subsequent 

auctions. Specifically, PJM requests that the Commission grant PJM's requested waiver 

of Attachment DD-1 of the Tariff, and any other provisions of the Tariff or PJM's 

governing agreements necessary, to allow PJM to exclude prospectively from its capacity 

market aucti ons EERs located in and suppli ed from Kentucky that have not been 

authori zed by the Kentucky Public Service Commission ("KY PSC"). As di scussed 

further herein, this limited waiver is necessary to comply with an order of the KY PSC 

and certajn contractual commitments made by PJM in the course of the KY PSC's 

1 18 C.F.R. § 385.207(a)(5). 
2 Capitalized terms not otherwise dclineu herein have the meaning. specilied in. as applicable. the TariiT, 
Amended and Restated Operating Agreement of PJM Interconnection, L.L.C. (""Operating Agreement''), 
the RAA. or Consolidated Transmission 0 \mers Agreement ("TO/\"). Tariff. Attachment DD- 1 and RAA, 
Schedule 6 contain identical provisions. Por case or reading., P JM refers only to Tariff, Attachment DD-1 
herein. 



consideration of the integration into PJM of three vertically integrated Kentucky utilities, 

specifically Kentucky Power Company (" AEP-Kentucky"), Duke Energy Kentucky, Inc. 

("Duke Kentucky"), and East Kentucky Power Cooperative ("EKPC") (collectively the 

"Three Kentucky Utiliti es"). 

PJM further requests that the Commiss ion issue an order on thi s requested waiver 

by December I, 2017, consistent with the Commission 's prior notice requirements, in 

o rder to al low PJM to implement the waiver prior to the next capacity market auction 3 

In addition, PJM is requesting timely Commission action so that the Three Kentucky 

Utilities can submit a report to the KY PSC by December 6, 20 17, regarding PJM's 

compliance with the commitments made by PJM to the KY PSC in the context of the KY 

PSC's review and approval of the transfer of functional control to PJM of the 

transmission assets of each of the Three Kentucky Utilities. 

A related matter is currently pending before the Commission in Docket o. 

EL1 7-75-000 initiated by the June 2, 20 17 Petition for Declaratory Order ("Petition") 

fil ed by Advanced Energy Economy (" AEE"). In that docket, PJM requested that the 

Commission provide guidance on the role of the app licable retail regulatory authority 

regarding the authorization of EERs and the participation of EERs in the wholesale 

market. However, the scope of that proceeding is of national appli cation, and it may not 

be resolved before PJM admi nisters its next capacity market auction. In contrast, the 

scope of this waiver petition is narrow, focused on the future participati on of 

unautho ri zed EER in Kentucky and on PJM's contractual commitments made to the KY 

PSC. PJM is entitled to a waiver in order to conduct future capacity auctions in 

3 See 18 C.F.R. § 35.3ta) . 
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compl iance wi th the KY PSC Order, as well as with PJM's prior commitments to the 

Three Kentucky Uti lities and the related orders of the KY PSC. 

I. BACKGROUND 

Energy Effici ency Resources are defined in the PJM Tariff, Attachment DD-l as 

follows: 

An Energy Effi ciency Resource is a proiect, including 
install ation of more efficient devices or equipment or 
implementati on of more effi cient processes or systems, exceeding 
then-current bujlding codes, appl iance standards, or other 
relevant standards, designed to achieve a continuous (during peak 
summer and winter periods as described herein) reduction in 
electric energy consumption at tile End-U5·e Customer's retail 

• 4 stte ... . 

EERs have parti cipated in PJM's capacity market since the 20 12/201 3 Delivery 

Year. EKPC real ized that EERs in its certi fied service territory were being bid into the 

PJM's capacity market, cal led the Reli ability Pricing Model ("RPM''), by a third party 

suppl ier at the same time and as a result of EKPC's realization it was obligated to pay for 

an amount of capaci ty fro m the RPM auction greater than its load forecasts. This amount 

of EKPC's capaci ty obligation above EKPC's load forecasts is due to the EER. The EER 

increases EKPC's capacity obl igation above the amount of the load forecast because the 

load forecast already reflects decreases due to energy effi ciency. EKPC's load zone is 

entirely in Kentucky so EKPC co uld therefore reasonably conclude that the EER 

participation that was in its service territory must be in Kentucky (whereas AEP-

Kentucky and Duke Kentucky both have load zones that cross state boundaries wh ich 

explains why the issue first arose with EKPC). 

1 Tariff, Allachmcnl DD-1. st:ction L( ! ) (emphasis and bold added). 
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EKPC sought the view of the KY PSC staff on whether EKPC's retail customers 

were permitted to indi rectly participate in the supply of EER. On February 2, 20 17, the 

KY PSC staff issued an advisory opinion recognizing that PJM had committed to not 

al lowing retail customers to participate in PJM's markets as demand response resources. 

KY PSC Staff then opined that demand response and energy efficiency are effectively the 

same under Kentucky law, and that although PJM made coiTilTlitments restricting the 

participation of demand response in the PJNf markets in each of the integration 

proceedings, PJM was allowing EER participation from Kentucky: 

[B]ased on the Commission's consistent requirement that the 
integration into PJM by EKPC, Duke, and Kentucky Power, 
respectivel y, be expressly conditioned on a prohibition agai nst 
retail customers participating in a PJM demand response 
program, it is clear that such prohibitions refl ect Kentucky's 
statut01y scheme for regulating electric service. Kentucky 
statutes do not permit competition in the provision of retail 
electri c service and they require retai l electric suppl iers to meet 
the load of their respective customers. There is no provision 
authori zing retai l electric customers to participate directly, or 
through a third party, in any wholesale electric market, be it a 
demand response program or an energy efficiency program . ... 

In summary, Staff is of the opinion that since Kentucky has not 
restructured its electric markets and there is no statute authorizing 
electric competition, the prohibitions set forth in prior 
Commission Orders on retail customers participating in any PJM 
demand response programs would apply with equal fo rce to any 
P JM energy efficiency programs. 5 

On March 13, 20 17, EKPC sought further confirmation fro m the KY PSC wi th 

respect to Kentucky law by filing a petition for declaratory order. The KY PSC issued an 

order on June 6, 2017 affirming the KY PSC Staff Opinion, and holding that " Energy-

efficiency resource providers with in EKPC's service territory may participate in the PJM 

' See K Y PSC StalT Opinion. Case No. 20 17-004. at 6-7 (Feb. 2. 20 I 7) ("K Y PSC Staff Opinion"). 
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Capacity Market only pursuant to a [KY PSC] approved tariff or special contract . . . "6 

Further, the KY PSC clarifi ed that the state law treated demand response and energy 

efficiency effectively the same and thus the KY PSC's prior rulings on the integration of 

the Three Kentucky Utilities, and PJM's commitments made therein, prohibited retail 

customers from participating as energy effi ciency resources in PJM's capaci ty market 

(unless speci fi cally authorized by the KY PSC). Further, in supporting its decision, the 

KY PSC discussed an underlying FERC-approved stipulatio n that governed the 

integration of AEP-Kentucky into PJM in 2004.7 

When AEP-Kentucky initially sought to join PJM in 2002, its application was 

denied by the KY PSC in Jul y 20038 The applicant and PJM so ught rehearing of that 

order, and rehearing was granted requiring addi tional studies and submissions. In o rder 

to settle the KY PSC and FERC proceedings, the parti es (which included PJM, AEP-

Kentucky, a group of Kentucky industria ls, and the KY PSC Staff) entered into a 

settlement sti pul ation (the "Stipulation"). The Stipulation conta ined the foll owing 

prOVISIOnS: 

Any PJM-offered demand side response or load interruption programs will be 
made available to Kentucky Pov.:er fo r its retai l customers at Kentucky 
Power's electi on. o such program wil l be made available by PJM directly to 
a retail customer of Kentucky Power. . . Any such progran1 s ·would be 
subject to the applicable mlcs of the I KY PSC] and Kentucky law.9 

. .. 

Nothing in thi s Stipulation alters i.n any way the laws of the 
Commonwealth or rules or policies of [the KY PSC] which provide that 
service to retail customers be provided th rough the provision of bundled 
retai l electric service. 10 

6 K Y PSC Order, Case No. 20 17-00 129. at P 2 (Jun. 6, 20 17) ('"June 20 17 K Y P 'COrder'} 

7 .\"ew PJ.\1 Companies and PJ..\1 fnlerconneclion, L. L.C. . I 07 FERC 4J 6 1.272 (2004) ("2004 FERC 
Stipulation Order'} 
8 See e.g. 2004 FERC Stipulation Order at P 3. 
9 K Y PSC Order. Case No. 2002-00475. at Appendix A, P 4 (May 19, 2004). 
10 /d. at Appendix A, P 7. 
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The Stipulation was approved by the KY PSC on May 19, 2004, which stated in 

relevant part: 

The [KY PSC] notes that Paragraph 4 of the Stipul ation is consistent with 
existing state authori ty and preserves our right pursuant to KRS 278.285. 
to review any demand-side management programs that may be offered by 
PJM to Kentucky Power. No such program wil l be offered directly by 
PJM to Kentucky retail customers.11 

Notably, the Stipulation was fil ed with this Commission and approved by thi s 

Commission pursuant to Rule 602. Relevant to the issues raised in thi s waiver request, 

the Commission stated: 

Paragraph 4 [of the Stipulation] provides that any PJM-offered demand 
side response or load interrupti on programs wi ll be made avai lable to 
AEP-Kentucky for its retai l loads (at AEP-Kentucky' s) election and that 
no such program wi ll be made avai lable by PJM directly to a retail 
customer of AEP-Kentucky. 12 

A simil ar commitment was made by PJM in the subsequent proceedings before 

the KY PSC involving the integration of Duke Kentucky and EKPC into PJM in 20 10 

and 20 L2, respectively. Both integrations were approved by the KY PSC on the 

condition that no third-party suppli er could commit a Kentucky retail-customer in PJM's 

"demand response program" absent approval of the KY PSC. 13 Further, PJM agreed to 

abide by the terms of the Duke lntegration Order and EKPC Integration Order. This 

11 See id at 9. 
1
" 2004 fE RC . tipulation Order at P 8 . 

13 See June 20 17 KY PSC Order at 15-17 (citing. KY PSC. Case No. 20 10-00203 , 16-18 (Dec. 22 . 20 10) 
('Duke Kentucf.---v Integration Order") and KY PSC, Case No. 2012-001 69. at 17- 18 (Dec. 20, 20 12) 
CEKPC Integration Order'')). 
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Commission reviewed and approved the applications of Duke Kentucky and EKPC to 

. . pJMl -1 Integrate Into . 

In its o rder issued on June 6[11
, the KY PSC has now interpreted of Kentucky law 

finding that the term "demand response" under Kentucky law is broad and inclusive so 

as to incl ude energy efficiency. As a result, the Kentucky PSC has now clarified that 

Energy Efficiency offered into the PJM mark ets is captured within the meaning of 

"demand side response" as such term is used in the Stipulation. Specifically, the June 

20 t 7 KY PSC Order held: 

Energy-effici ency resource providers wi thin EKPC's service territory may 
participate in the PJM Capacity Market onJy pursuant to a [KY PSC] 
approved tariff or special contract, specifically to ensure that other retail 
electri c customers wi thin EKPC's service territory are not: (a) W1fairly or 
un lawfully disadvantaged and discriminated against; (b) subj ected to 
inefficient service; and (c) forced to unfai rl y, unjustly and unreasonably 
s ubsidize the energy-efficiency resource provider's participation in the 
PJM wholesale market. 15 

The KY PSC further held that " PJM's decision to allow one or more retail energy-

efficiency resource providers located within EKPC's service territory to participate in its 

Capacity Market in a manner inconsistent with [KY PSC] precedent is unlawful, 

unreasonable and a violati on of Kentucky law." 16 ln explaining its rulings, the KY PSC 

stated that "[ujnder Kentucky law, the defi nition of ' [Demand-Side Resource]' is broad, 

and it includes not only the DR programs offered by PJM, but also the EER programs 

11 See PJ.\1 Interconnection, L.L.C. , Duke Energy Ohio, Inc .. and Duke Energy f.:emucky, I11c .. 139 FERC ~ 
61.068 (20 12) (Commission order approving Duke Kentuck"Y inLegration): East Kentucky Power 
Cooperative. Inc .. Letter Order. Docket No. ER I3-11 77-000, et al., (May 22. 2013) (Commission order 
approving EKPC integration). 
1
' June 2017 K Y PSC Order at P 2. 

16 /d. at P 4. 
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offered by P.JM," 17 and " [a]ny Kentucky retail customer that participates directly or 

indirectly in any wholesale electric market in the absence of authorization under a tariff 

o r contract on fi le with the [KY PSC] is in violalion of Ken1ucky statutes .... " 18 

lmportantly, the June 2017 KY PSC Order appl ies to all retail electric suppli ers in 

Kentucky, meaning that all three Kentucky utilities in the PJM Region - AEP-Kentucky, 

Duke Kentucky and EKPC - are subject to the o rder. 19 

Although interpretations of terms under one state 's laws is not necessarily 

dispositive of the interpretation of those terms in the PJM Tariff, in this unique case what 

is at issue is the interpretation of a Stipulation which contained integration conditions. 

These integration conditions are specifi c to Kentucky and to the Three Kentucky 

Uti lities. Moreover, this Commission expressly approved that Stipulation in its 2004 

FERC Stipulation Order authorizing the integ ration of AEP into PJM. As a resul t, the 

circumstances of thi s wai ver are very narrow and targeted. ln short, the Commission 

need not address the broader issues rai sed in the AEE Petition in order to grant this 

waiver which is anchored in specific facts. 

II. REQUEST FOR WAIVER 

Prior to the J une 2017 KY PSC Order, the KY PSC had not clarified that Energy 

Efficiency Resources were considered "demand-side resources" under Kentucky law. 

Although the im plementation of the June 20 17 KY PSC Order is a subject of the AEE 

Petition in Docket No. ELI7-75-000, the June 20 17 KY PSC Order has not been 

appealed or chall enged in any court and thus consideration must be g iven to the June 

P /d. at 18-19 (emphasis added). 

18 ld at 20 (emphasis added). 
19 .''ie!e C!.g. icl. at 21-22. 
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2017 KY PSC Order. 20 However, the implementation of the KY PSC's determination and 

the excl us ion of unauthori zed EERs located in Kentucky from participation in PJM's 

capacity market auctions would arguably contravene PJM's Tariff to the extent that 

unauthorized Kentucky EERs were to assert that the Tariff requires PJM to allow them to 

participate. 

A temporary waiver is appropriate as the broader issue is before the Commission 

in the Petition proceeding. In addi tion, PJM has initiated an ongoing stakeholder process 

tasked with establishing rules and verification processes to address unauthorized EERs by 

requiring that EERs comply wi th the orders or other laws of the applicable retail 

regul atory authority (e.g., the state public utility commission, municipal util ity board, 

etc.). PJM expects to make a filing pursuant to Section 205 of the Federal Power Act 

afte r the Commission rules on the Petition or otherwise provides jurisdictional clarity. ln 

the interim, th is waiver is needed so as to ensure that this Commission and PJM honor the 

Stipulation which governed the integration of these companies into PJM and continue to 

recognize the need fo r comity and coordination between the states and this Commission 

when addressing resources which directl y interact wi th retai l customers such as energy 

efficiency and demand response. 

PJM respectfully requests a temporary, limited waiver of the Tariff, Attachment 

DO-l with respect to compliance with June 20 17 KY PSC Order. Specifically, the 

requested waiver would autho rize PJM to exclude fro m its capaci ty market auctions the 

zo P.IM is obligated. Lmder its go'vemmg documents. to compl~ with applicable lil\\ in 1ls gm errung 
documents. See, e.g., Operating Agreement, sections 3 1 and 3.2. 
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participation of EERs located in Kentucky that have not been authorized by the KY PSC 

consistent with the KY PSC Order and PJM' s underlying commi tments.21 

Ill. THE REQ UESTED WAIVER CONFORMS TO THE COMMISSION'S 
APPLICABLE CRITERIA AND lS IN THE PUBLIC INTEREST 

The Commission has held that temporary, limi ted tariff waivers are justified when 

( !)the underly ing error, if one occurred, was made in good faith: (2) the waiver is of 

limited scope; (3) a concrete problem needs to be remedi ed; and (4) the waiver does not 

have undesirable consequences, such as disrupti ve market impacts . 22 PJM's waiver 

request meets each of the criteria. 

PJM does not concede that an error has occurred. However, in light of the 

clarification by the KY PSC that under Kentucky law the meaning of demand response 

includes energy effi ciency, arguably PJM should not have allowed EERs from Kentucky 

that were not authorized by the KY PSC to participate in the past in its capacity market 

auctions. To the extent that any error was made, however, it was made in good faith 

based upon a lack of clari ty regarding the interpretation of PJM's prior commitments by 

the KY PSC. In any event, such en·or is not directly pertinent to the waiver being sought. 

PJM is not seeki ng to disqual ify or void any capacity obl igations awarded to 

unauthorized EERs from Kentucky in past auctions. Rather, PJM is seeking a waiver 

only prospectively in light of the KY PSC's clarifi cation of its interpretations of PJM's 

commitments. 

Second, the requested watver ts of limited scope, and wi ll apply only to 

unauthorized EER in Kentucky. As explained above, the circwnstances of the KY PSC 

21 P.IM expects to imph.:ment the \\aiver through its EER qualitication and auction registration processes. 
11

• 'ee. e.g., PJ.\I/11/erconnectioll, LLC. 137 FI::RC 41 6 1.184 at P 13 (2011): PJ.\1/merco//llecti on. U,C, 137 
FERC •· 6 1.109 at P II (20 II ): PJ.\ I flllerconnection. LLC, 135 FERC ,. 6 1.069 at P 8 (20 I I) 
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integration orders and the PJM commitments made to the Three Kentucky Uti liti es are 

specific, and thus the wai ver is proposed to apply only to EER within that state. The 

waiver is also of limited duration as it wil l only apply to the Third Incremental Auction 

for the 2018/2019 Deli very Year, the BRA for the 2021 /2022 Deli very Year, and 

subsequent auctions prospectively, unti l the Commission rules on the Petition or 

otherwise provides jurisdictional clarity. This temporary waiver will help address and 

bridge the regulatory lag while the Commission deliberates on the issues raised in the 

Petition for Declaratory Judgment and is enti rely reasonable and justified under these 

unique circumstances. 

Third, the requested waiver will remedy the concrete problem, glVen the KY 

PSC's recent determination that energy efficiency is included in the term demand side 

response as that term is used in the Stipulation, of PJM potentially being unable to both 

comply with its commitments made in the integration proceedings of the Three Kentucky 

Uti lities and with the KY PSC Order, as well its obligation to provide services to market 

participants under its Tariff 

Fourth, PJM does not believe that the requested waiver wi ll have undesi rable 

consequences, such as material disrupti ve market impacts. P.JNI wi ll allow such EERs in 

Kentucky to fulfill their current capacity market obligations, as well as future 

commitments that exist at thi s time. PJM does not anticipate that prospectively excluding 

unauthorized EERs in Kentucky will have any market impact because, as explained 

I l 



earlier herein, the EERs and the adjustments to the load forecast for energy efficiency 

resources effectively offset. 2~ 

As noted, in order to implement the requested wruver, PJM requests that the 

Commission grant this waiver within sixty (60) days. 

rv. CORRESPONDENCE AND COMMUNICATIONS 

The following individuals are designated for inclusion on the official service list 

in thi s proceedin g, and for receipt of any communications regarding this fi ling. 

Craig Glazer 
VP, Federal Government Policy 
PJM Interconnection, L.L.C. 
1200 G Street, N.W. 
Suite 600 
Washington, D.C. 20005 
(202) 423-4743 
craig.glazer@pjm.com 

V. SERVICE 

Chris O'Hara 
VP, Deputy General Counsel 
PJM Interconnection, L.L.C. 
2750 Monroe Blvd 
Audubon, P A L 9403 
(6 1 0) 635-3433 
chris.ohara@pj m. com 

PJM has served a copy of thi s fi ling on all PJM Members and on all state utili ty 

regulatory commissions in the PJM Region by posting this fili ng electronical ly. In 

accordance with the Commission 's regulations, 2.~ PJM will post a copy of this filing to 

the FERC Filings section of its website, located at http://www.pjm.com/documents/ferc-

manuals/ferc-fi lings.aspx, with a specific link to the newly fi led document, and wi ll send 

an email on the same date this filing is made to all PJM Members and all state utility 

regul atory commissions in the PJM Region 25 alerting them of the fi ling and its 

~3 [ndced, the K Y PSC would be CXJX->cted to assert that Kentucky end use customers \\ill benefit fi·om the 
requested \\ai\·er be~ause they wi ll bt: prot~.:ctcd from wholesale market charges resulting from 
unauthorized EERs. 

~ 1 See 18C.F.R §§ 35.2(e) and 385.20 I 0(1)(3). 

zs PJM already maintains updates and regularly uses e-mail lists for all P JM members and a tree ted state 
commiss ions. 
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avai lability on PJM's website. otwithstanding the foregoing, if the document is not 

immediately avai lable by using the referenced link, it wilJ be available within 24 hours of 

the fi ling. A copy of this fi ling also wi ll be avai lable on the Commission's eLibrary 

website located at http://www.ferc.gov/docs-filing/elibrary.asp in accordance with the 

Commission 's regulations and Order No. 714. 

VI. CONCLUSfON 

PJM respectfully requests that the Commission grant the temporary, limited 

wai ver requested herein by December I, 20 17. 

Craig Glazer 
VP, Federal Govemment Policy 
PJM Interconnection, L.L.C. 
1200 G Street, N.W. 
Suite 600 
Washington, D.C. 20005 
(202) 423-4743 
craig. glazer@pj m. com 

Dated: October 2, 20 I 7 

Respectfully submitted, 

Christopher C. O 'Hara 
VP, Deputy General Counsel 
PJM Interconnection, L.L. C. 
2750 Monroe Bl.vd 
Audubon, P A 19403 
(6 1 0) 635-3433 
chris. ohara@pj m. com 
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